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RESPONDENT’S BRIEF

Issue
Has Wise failed to establish that the district court abused its discretion by imposing a
unified sentence of 10 years, with one year fixed, upon his guilty plea to possession of sexually
exploitative material?

Wise Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Wise used a “P2P” software program to join a peer-to-peer file sharing network, then
downloaded child pornography and “ma[de] child pornography available” to others via the file
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sharing network. (PSI, p.4. 1) After a detective “was able to download 545 files depicting child
pornography” from Wise’s “IP address,” officers obtained a search warrant and seized Wise’s
computers. (PSI, p.4.) Upon searching Wise’s computers and hard drive, officers discovered
“8,115 graphic files, 3 videos, and over 300 other graphics deemed as child pornography.” (PSI,
p.4.)
The state charged Wise with one count of possession of sexually exploitative material
and one count of distribution of sexually exploitative material. (R., pp.43-44.) Pursuant to a
plea agreement, Wise pled guilty to possession of sexually exploitative material and the state
dismissed the distribution charge. (R., pp.61-62, 64-67.) The district court imposed a unified
sentence of 10 years, with one year fixed. (R., pp.78-80.) Wise filed a notice of appeal timely
from the judgment of conviction. (R., pp.83-86.)
Wise asserts his sentence is excessive in light of his status as a first-time felon, work
ethic, and acceptance of responsibility for possessing and viewing child pornography.
(Appellant’s brief, pp.4-8.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
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PSI page numbers correspond with the page numbers of the electronic file “Confidential
Record Volume 1.pdf.”
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must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for possession of sexually exploitative material is 10
years. I.C. § 18-1507(3). The district court imposed a unified sentence of 10 years, with only
one year fixed, which falls well within the statutory guidelines. (R., pp.78-80.) Furthermore,
Wise’s sentence is appropriate in light of the serious nature of the offense, his minimization of
his criminal behavior, his lack of remorse, his belief that he does not have a problem and does
not need treatment, and the risk he presents to the community.
Wise seriously minimized his criminal behavior in the instant offense. (Aug., pp.25, 42.)
He reported that he “only” viewed child pornography – several times a week – “for the past
couple of years,” that he “was looking at pornographic images of minor children age 10, 11, and
12-years-old,” and that “there were only eight or nine times he masturbated to the pornographic
images of minors,” yet he indicated that he does not view himself as having committed a sex
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offense, and stated that he “‘think[s] that giving [him] ten years for looking at pictures’” is
“‘kind of harsh.’” (Aug., pp.17, 44, 60, 62 (brackets original).) Although he told officers that he
“deletes it after viewing it” (PSI, p.4), Wise still had over 8,300 files of child pornography in his
possession when officers searched his residence, with images of children as young as “a threeyear-old child participating in fellatio with an adult” and “six-year-old girls participating in
intercourse with adults” (5/21/18 Tr., p.11, Ls.18-22; PSI, p.4). Wise declared that the minors in
“all the child pornography he observed[ ] were willing children and were agreeing to the sexual
activity,” he “does not consider the children and minors in the pornographic images he has
observed as being his sexual victims,” and he does not believe that he “hurt anyone through his
actions relevant to the charges against him.” (Aug., pp.17, 57, 60.) He further advised that he
does not believe he has a problem and he does not believe he needs treatment. (Aug., p.18.)
The psychosexual evaluator reported that Wise demonstrated poor impulse control,
“[e]xtreme minimization” of his sexual offense, a failure to recognize his risk to reoffend, and
“[n]egative attitudes towards treatment or rejection of treatment,” and that he “expressed
substantial and significant lack of concern/compassion for the victims of his actions.” (Aug.,
pp.25-26.) The evaluator noted that Wise “presented with a ‘primary’ sexual interest in ‘14-17
year old girls’” and:
… [I]t is clear that Mr. Wise has struggled on a consistent basis over the course of
his life with the utilization of sexual-behavior as a coping response to nonsexually-based life-stressors. He has maximized the likelihood and frequency of
said sexual-behaviors by developing unhealthy and inappropriate sexual
relationships and maintaining an ongoing tendency toward the
impulsive/compulsive consumption of non-deviant and deviant pornographic
materials. … The neuropsychological reward pathway of sexuality as a coping
response has been consistently utilized over the course of Mr. Wise's life and the
tendencies toward repeating such a highly-practiced and highly rewarding coping
response will likely never be fully extinguished, a likelihood that Mr. Wise must
unfortunately fully accept to then fully engage in, and benefit from, the recovery
process. One cannot simply ‘forget’ or ‘unlearn’ an old behavior response pattern
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or ‘turn it off’ as Mr. Wise notes he has in this case. Rather, one must recognize
and understand that said response pattern has been unhealthy and damaging to self
and/or others and be motivated to learn new, healthier behavioral patterns and
disengage regression to the old. Mr. Wise’s willingness and motivation to change
is, in this evaluator’s clinical opinion, the most concerning part of his prognostic
horizon.
(Aug., pp.26-27.) The psychosexual evaluator also determined that Wise scored in the “problem
risk” range on the Truthfulness Scale, and that his “inability to respond truthfully to others” and
use of cognitive distortions/justifications for his sexual involvement with children was
considered “problematic.” (Aug., pp.37, 50.) Furthermore, Wise “showed deception on each
question in [his polygraph] examination, thus, his sexual history, and risk to the community,
remains unknown.” (PSI, p.14; Aug., pp.63-64.) The psychosexual evaluator concluded that
Wise presents as a moderate risk to sexually recidivate, and “indicated concern over the
polygraph results and that [Wise] reported having four additional minor female victims under the
age of eighteen since [Wise] became an adult.” (PSI, p.14; Aug., p.4.) The presentence
investigator recommended a prison sentence, stating, “Based on his failure to provide a fully
truthful polygraph examination and [Wise’s] attitude toward the seriousness of his crime, it is my
opinion that [Wise] presents a significant risk to the community.” (PSI, p.14.)
At sentencing, the state addressed the seriousness of the offense, Wise’s failure to
acknowledge the harm caused by his criminal behavior, his lack of remorse, and his risk to
reoffend. (5/21/18 Tr., p.11, L.3 – p.13, L.14 (Appendix A).) The district court subsequently
articulated the correct legal standards applicable to its decision and also set forth its reasons for
imposing Wise’s sentence. (5/21/18 Tr., p.17, L.4 – p.20, L.18 (Appendix B).) The state
submits that Wise has failed to establish an abuse of discretion, for reasons more fully set forth in
the attached excerpts of the sentencing hearing transcript, which the state adopts as its argument
on appeal. (Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm Wise’s conviction and sentence.

DATED this 20th day of March, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 20th day of March, 2019, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A
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THE 033M:

Okay.

Thank you.

Hillier indicated that Mr. Wise had been cooperative enwgh

Mr. Dewey, what‘s the State's

that he would recarnmd to the -- t0 Mr. Dewey,

DR.

these cases, that a book—and-release
mmqmmmwmw

-- Detective

I do km»: that Mr. Hillier

51mm

mo

works

would be

mmqmmhuMI-t

remandation?

Your Honor, the State's

is for a prison sentence.

Our reocmendation

is for one and a half fixed and eight and a half indeteminate

appropriate.

And

I

I

sham

And

M there's

pornogramic images depicting children engaged in sexual
-- this is the
activity, and that certainly this is

doesn‘t indicate any need for any substance abuse

Main, it's just another

—

mrket

-- that -- if
that Hr. Wise mas ﬁbbling in, a market that

treahmnt or mental health treatment.

again, at this case, it‘s

— what

This offense involves possession of

a lot of pages

to the presentence report, which mainly include the GAIN and

- which

think what drives this offense

seriousness of this offense.

with this, your Honor.

-- there's a lot of

I

drives this sentence from the State's standpoint is the

Idon‘t have a

Court t0 know about Mr. Wise's cooperation.
whole lot more to

for a total 0f ten years.

know Mr. Dewey, in his discretion, chose
I‘m just sharing this infatuation with the

to do differently.

the

rammdatim

m:

—

that market didn‘t exist, the incidents of exploitation of

when you look,

these dlildmn might be lessened.

mlfortunately, an individual like

Hr. Wise, who inadvertently seen one of these images care up,

And Mr. Wise possessed 8,000 images

MMMMMMHu—II—IHt—IHI—II—Ip—II—I

MMMMMMI—I—tn—II—DHHHb—IHI—n

thMHbmw-Jmm-thI—tb

approximately, child pornographic images.

was interested in it, looked at more, looked as more, and, as
ma-mmHDwma—lmmmmmlao

Andtheinageswere--weresoneofthe-of

many pecple do, got sucked into that trap of the addiction of
the pornography, and

— and

here we are.

And,yourHonor,
this is a serious crime.

I

acme of the worst types of things, involving six-year—old

I-wywkncw.

I‘d—I—

don't want to minierze it.

there's different cases of child

pom

children, six-year-old 'girls participating in intercourse with

emits; a three—year-old child participating in fellatio with

But

than this one, and

an adult.

I

These are the imges that Hr. Wise possessed

think that sane are more serious than others.
I think the Court would probably agree with

-

And I

on that.

and

Ire

on the scale 0f serioumess, I‘d say this

ms

and that

sort of trading in on this file-sharing site.

— that

offense is serious.
11

9

is,

you

hm.

really serious, but then there's probably acme

I

and I don't think that it provides the proper deterrent to him

would ask the Court to give Hr. Wise an

opportmlity to be treated in the

think that, to give the defendant probation

under 19-2521 would diminish the seriousness of the offense,

that are amen more serious and egregious.
I

mmnity.

or to other people.

wmumma—wMI—I
mmqmmanI—l

We also find that

And Mr. Rich Meyers, who did the psydnsemal

— as

evaluation, felt that, based 0n the report, that Mr. Wise was

the attitude that he expressed and I

a moderate risk to reoffend but also indicated that he felt

presentenoe investigation.

that he was amenable to treatment within the

I

could participate in on a

evaluation on the fourth full paragraph, it says, "Asked if he

think the program that Hr. Wise

thwght he had hurt anyone thrcugh his actions relevant to the

u

charges against him, Mr. Wise stated,

on a retainad jurisdiction

mild

remand

-

I'm going to reocmnend the

looked at child

[He]

Honor, one and a half, plus the two and a half.

'{he} did wrong.

I'm sorry.

I

—

"Asked if he

thought what he had done was wrong, Hr. wise stated, ‘Yeah.

same fixed time that Hr. Dewey indicated that he would, your

make five?

'No.‘

what he thought"

"Asked

be very beneficial to him too there.
So I‘d

an aggravating factor

-- and is echoed in the

In——onpagel4ofthe—ofthepsychosemal

mnity.

If not, I‘d ask the Court to do no worse than a

retained jurisdiction.

Does that

It‘s illagal.‘

pom.

{He}

knowts} that.

He added that

{He isn't] stupid.

"‘But {he} ﬁlinkis} that giving

was trying to do the Hath.

m‘wMHaqumU‘IﬂthI—‘G

It‘s my intent to

remmend

for looking at pictures?

a five-year
mhuMl—‘Q‘ﬂmdmm‘wMI—‘D

mmmmmme—np-IHHHHHHH

sentence

tilt

-

MMMMMMHHHMHHHHHH

The
THE

0am:

MR.

WARD:

THE COURT:
MR.

WARD:

—

That’s kind of harsh.

[him] ten years
"'

so Mr. Wise is expressing that he

doesn‘t think that he is participating in the victimization of

Four.

F‘ again --

these children, which I think is

—

is entirely wrong.

It is an error of thinking that I think needs

Three and a half.

to be addressed not only for Mr. Wise but for people in the

Well, it would be three and a

half, then, with the Court retaining jurisdiction if the Court

ocmnmity.
He did cooperate fully with law enforcement,

doesn‘t believe that Mr. Wise is a proper candidate for
probation.

—

And

which

Thank you.

I

think is mitigating.
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He's cooperated fully in the
12

1

process of -- of the -- the case proceeding, which is

1

there still is a punistmnt to Mr. Wise in that he's going to

2

mitigating.

2

have that stigma

3

wrong.

And he is a d3wwar~old man with no real other

3

So

think all those

4

criminal history, which is mitigating.

5

things serve to sort of drive this sentence down.

But

6
'I

3

I

I

this type of offense, sorrebody with a mod-

—

a moderate risk

to reoffend with -- with this attitude toward the offense, and

9

say this person is amenable to probation or this

10

probation adequately addresses the conduct here.

11

strLilarly, I think a rider doesn't do that.

ert

— or that
And -- and,

Bit he's going to carry that burden for at
least ten years or maybe even longer of having to register for

T

a sex offender.
And I'm not arguing, your Honor, he shouldn‘t

8
9

10

have to.

-- there's a lot of consequences
But there is a ser—

that acme frcm pleading guilty to this crime.

11

And that‘s all
CGIRT:

12

13

one and a half fixed and eight and a half indeterminate for a

13

HR.

WARD:

14

total of ten years.

14

THE

(mm:

So we'd ask the

to do that sentence of

15

(Sotto vooe discussion.)

16

THE COURT:

11

Mr. Mallard, any rebuttal

18

m. MMARD:

15

Thank you.

Okay.

Your Honor, Mr. Wise could

Thank you.

Okay.

Stand up.
Mr. Wise. is there anything you

No, your Honor, other than what

THE DEFENDANT:

mllard had

1?

Mr.

13

any crimes.

said.

I have no intentions of reccmitting

know that these evaluators are supposed to be

19

possibly speak to it, but he was just responding when

19

20

Mr. Dewey‘s sharing information fran page 14 of the PSI.

20

experts in their fields, but

21

or know me just as well as they would anyone else.

-saying that he thought,
He was juét telling

21

I

I

I

22
23

—~ that was he specifically
thought it hamed any of the

23

understand the severity of it.

24

harming sermone or being engaged in that type of conduct;

24

will intend to do it again.

Not that he didn't think that the harm was to

22

I'm a student.

25

dcn't think they understand me

ccmitted a crime.

when the presentence reporters asked if he had banned or if he

25

Thank you.

have, your Honor.

I

want this Court to consider?

16

mnts?

I‘m probably saying it

6

'I'HE

12

— and

stigmatation

You're probably not even spelling it right.

4

5

don't think the Court can look at this --

-

mt

.

That's a given.

And

man

that does not

mt

whether he had personally been inmlved with

the children,

2

sanetlﬁng like that.

So --

3

THE COURT:

4

MR.

Isee.
But -- and I've explained --

WARD:

I

And I'm looking forward to my
15

13

1

I

that

My conferral is in August for my

1

next few classes here.

2

degree and than planned on

3

my doctorate.

mm'ng on to my master‘s and then

I have not ocmnitted any crimes

4

mfore, save a

5

we‘ve also been chatting but explained to him too, as

5

few traffic violations, and I don‘t have any intent for crime.

6

Mr. Dewey had said, that, if individuals didn‘t look at the

6

I

1

pictures, then there would be

He wouldn't

3
9

exploit than.

hm.

12

THE COURT:

13

HR.

15

there wouldn't be any reason to

Hn-Imu.

WARD:

11

14

for them.

So -THE COURT:

10

m market

—

But

I

-

-- Irnean --

understand

the seriousness and whether it mitigates.

mt

I

I

I

My father was an officer, and

rarely drink.
I

kind of grew up

around the mierstanding of keeping my nose clean, so to
speak.

Your Honor, I'm only looking for the benefit of
the doubt.

As I said, I

—

1

understand my crime.

understand the mnislment‘s warranted and deserved.

l3

THE COURT:

14

THE

15

think we also need to take consideration

have never used any drugs, and

9

12
I

-the State‘s position, I guess, asking for time and for the

16

--

a

11

Thank you.
I

I

10

Other than that,
Okay.

WARD:

—

i

And

I

So —

Okay.

DEmeNI‘:

I

do have a family to take care

of and school to finish, which I‘m very close to.
And, you know, soon and after this day, I‘m

15

1?

also the fact, your Honor, that, whatever point Mr. Wise is

1?

going to have a felony on my record, which, for scmone like

18

released from a prison sentence on parole or probation or

18

me in the academics

19

whatever it may be, he will have to start registering as a sex

19

THE CUJRT:

20

offender.

20

Counsel, is there any legal reason why the

And that's a "stigmatation" that really carries

21
22

a burden in our society.

There are people that get

23

mbsites to find out where the sex offenders live

24

whatnot.

25

m

the

and —

and

21

-

if the Court: went with probation,

pursue, is going to be pretty hard.
Okay.

Thank you.

Court shouldn't proceed?

22

MR.

WARD:

23

THE

OCUR‘I':

24

So, if

I

I‘m not aware of any, your Honor.

And are you fully satisfied with

the representation of your counsel?

25
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THE DEFENDANT:

Yes, your Honor.

I an.

16

APPENDIX B

THE OCURT:

1

And, Mr. Mallard, are you public or

private?

2

3

MR. MALLARD:

4

THE COURT:

5

Thank you for that

Okay.

Well, Hr. Wise, now it‘s the Cbmt's

psychosemal evaluation, indicating that ten years for looking

3

at photos is harsh.

And

8

reccmnmdations of the parties and what ybu have said.

9

glad that you made a statanent.

I'm

I

put that statamnt in the context of what

5

I would describe as an addiction that you have and the

6

concerns that ﬂue Court has in the progression.

— both

This Court

7

I appreciate the

opportunity to say a few things.

statement, as highlighted by the prosecutor, found in the

2

4

information.

6
'1

Private.

1

counsel, I think, have the

a

benefit of being exposed to hundreds of cases to see where

9

things begin and that

—

and I will tell you that, in my

of than —

want to share

m

experience, all

The first is that it's ﬂrportant you understand

11

began with an addiction to pornography.

There are a few

10

mings mat

I

11

with ynu.

12

what my role is in this sentence, and that is I'm guided by

13

four objectives of criminal

pmisment.

And they include protection of

14

society -

15

list than all first and then maYbe make a ocrrment or two

16

regarding each.

1'!

Next is deterrence to you and to others.

Protection of society is n— is

19

to not osmitting additional offenses.

20

appreciates that statanent and

one.

yw wmld

osmit

And the Oaurt

mnitment

frcm you.

But my objactive is, in fact, to sentence you

21

12

And what you have done is very consequential.

13

You indicate that you have these obligations in

14

your work and school and relationships and that you would not

15

be

16

may

rewmitting any of these types of offenses.
--

But

I

would tell you that that would be very,

13

very, very exceptional; that, as I look at the lumber of

19

files, the

20

is real.

22

in a way that will deter you and others frcm ocmitting

23

offenses.

And it sounds like. in your own mind, you've

23

24

inposed that upon yourself, but I have that obligation.

24

25

Next is to focus on your rehabilitation.

25

-- the nature of these images, that the addiction

And the frequency in which you partook of then'

21
22

And

And that

may be true.

1?

I think it‘s insightful that

18

nmber

I‘ll

all of those sex—related offenses

—

was -- it looked like three tines a week for the child

child pornography and looking at other pornography daily.
The State i3 asking me to consider
cooperation, which the Court can do.

I

mm:

ywr

to give you the
19

1?

1

then, lastly, punishment for the wrongdoing.

1

And, related to that ptmisrment, have you

2
3

served any custody on this offense, or did you receive

4

{Sotto vooe discussion.)

THE DEEEQDANT:

5
6

THE: C(JJRI‘:

All right.

Okay.

And that become

inportant to enable the Court to provide credit for you.

So those are the four objectives that the Court
has.
I want to start with that protection of

11

These are victims.

12

society.

13

images, but

thﬁe

I

understmd that you possessed

are children.

And the State shared, as

14

I

saw likewise in the

15

materials, that these involve children as young as three years

16

old, six

1?

that came follming an initial 554 files.

ymrs

20

Ammg

than, 3,000 files

And they're so objectionable.

18

19

old, ten years old.

The kinds of

descriptions that are found in the materials that this Court
has been exposed to really I think shock the Court.

can.
I

think that there‘s mud} work

3

to be done in ynur responses to the evaluator, the

4

psychosexual evaluator, and the responses that I‘ve heard

5

today.
So, as I evaluate those objectives

6

9

10

mjmtes, your Honor,

I

mt, ultimtely,

2

—

maybe.

1
a

0h, 30

benefit of the doubt where

of criminal

1

punisrment, this Cnurt does not feel that a probation sentence

8

is apgmopriate and, likewise, a retained jurisdiction.

ﬂit the Court believes that there is a purpose

9

10

within the parameters of the statute in protecting the

11

mmity.

12

And I‘ll take full advantage of the maximm as

13

it relates to the indeterminate period for a unified sentence

14

of ten year with a one-year fixed period of time.
You are required to register as a sex offender.

15
16

There will be a $1,060 fine and court costs, and the victim's

1?

relief furd are standard in this case.

18

So that will be the order of the Court.

19

And let

Ire

advise you, sir, that you have 42

20

days from today to file an appeal.

And the postmnviction

21

relief expires one year after the date the appeal.

22

He's been before this and other courts hundreds of times, like

22

finally, a Rule 35 expires within 120 days.

23

this Court has.

And there is always, in anything.‘ a Spectrum.

23

And

21

24
25

And

I

I

appreciate your counsel‘s perspectiva

think his description is appropriate.

me

of the things

I

rant Lo respond to is the

And,

And Hr. Mallard can visit with you about all of

24

these renedies and what they

25

they apply to you.
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mat

they may mean and Wether

20

